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OLLI At Duke
Civil Discourse or

Civil Discord
WEEK 5

UNDER LAW

Dale Steinacker

1 2

https://sites.duke.edu/polis/events/

One Year Later: America's Role One Year After the Election that Shook the World

DATE/TIME Speaker Location
11/29/17 5:00 pm - 6:00 pm John Podesta Penn Pavilion, Durham NC
12/04/17 5:30 pm - 7:00 pm Reince Priebus Page Auditorium, Durham NC

When the Public Doesn’t
Listen to the Media

•William Safire Before the Fall Page 363-4

.after .. the press .. dad not only been trounced but humiliated in
Nixon’s only landslide victory …

At a garden party … at Easter-time in 1973, one editor of a
powerful publication who hated Richard Nixon with the same
blind devotion as he had worshipped John Kennedy, told me
‘There’s got to be a bloodletting … we’ve got to make sure nobody
even thinks of doing anything like this again.’
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Law, Lawyers and Political Theory
•I am coming at this discussion as a Political Theorist
◦ I am not a Lawyer

•The content of Law books can be irrelevant

•Hammurabi’s code is written in stone
◦ It is a ‘law”

◦ But it is not ‘the law’

◦ Why?

4

International Law Class
“There is no such thing as international law because there is no
enforcement. Without enforcement, there is no law!”

The USSR ceased to exist when the troops would not obey
Gorbechev. The next day, Yeltsin took over and the USSR became
the Russian Federation
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French Government Changes - BBC
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1789 - French Revolution - First
Republic.
1799 - Napoleon Bonaparte -
new constitution.
1804- Napoleon as emperor -
First French Empire
1815 - Waterloo; monarchy re-
established.
1848 - Louis-Napoleon, president
of Second Republic.

1852-1870 - Louis-Napoleon as
Napoleon III in Second Empire.
1870-71 - Third Republic
1939-45- World War II
1946 - Fourth Republic
1958 - De Gaulle returns to
power founds the Fifth Republic,
with a stronger presidency.
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Ways a “State” Can’t Enforce Law
•Too Weak
◦ Constantly invaded

◦ Weak Central Government

◦ Corrupt

◦ Chaotic

◦ See Francis Fukuyama

◦ The Origins of Polical Order

◦ Political Order and Political Decay
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Also, Law doesn’t mean “rule of law”
•Hitler, Stalin and Mao had Laws
◦There was no “rule of law”

•Rule of law should be distinguished from what is
sometimes referred to as “rule by law.” In the latter
case, law represents commands issued by the ruler but
is not binding on the ruler himself.
◦Fukuyama, Francis. Political Order and Political Decay(p. 2)
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Italy
◦ Southern Italy ruled by the Mafia
◦ Taxes rates high but unpaid

•Africa
◦ Failed States

◦ Pirates run rampant

•Inner Cities
◦ No go Zones
◦ Chicago – 1000 shootings this year
◦ Baltimore’s Mayor asks FBI for Help

Law and Orderliness are not Givens
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Why Am I Dwelling on This?
•We take an ordered society for granted.

•Jean-François Revel in Anti-Americanism writes of the differences
between North and South America and why we are orderly and
prosperous.

•Jay Winik in April 1865: The Month That Saved America writes
about how close we came to perpetual chaos.
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My Point
•A Nation under Law and A Law-abiding people is NOT the norm.

•It is something to appreciate and nurture or it will be LOST.

•And, once lost, it will take a long time to rebuild.
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During the Gorsuch Hearings
•“Living Constitution” and “Strict Construction”

•“Settled Law”
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What Kind of Government do We Have?
Types of -Cracies
•Aristocracy
◦ Government by Aristocrats (including a Monarchy)

•Democracy
◦ Government by the People (Demos)
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What Kind of Government do We Have?
Types of -Cracies

Plato’s Republic – Philosopher Kings

•Meritocracy
◦ Government by those who have earned or merited the right to rule

•Juristocracy
◦ Government by Judges (Jurists)

Raoul Berger Government by Judiciary:
The Transformation of the Fourteenth Amendment
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Who Rules – The Judges or the
Constitution?
•“Living Constitution” and “Strict Construction”
◦ The Founders’ View

◦ A judicial power to revise the Constitution transforms the bulwark of our
liberties into a parchment barrier. This it was that caused Jefferson to say,
“our peculiar security is in the possession of a written constitution. Let us
not make it a blank paper by construction.” Berger – Page 364

◦ My words

◦ Equal Justice under law is meaningless
if the judges are not under the law!
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The Progressive View
•Woodrow Wilson - What Is Progress? 1913

from The U.S. Constitution: A Reader Page 641

•All that progressives ask or desire is permission― in an era when 
”development, evolution,” is a scientific word― to interpret the 
Constitution according to the Darwinian principle; all they ask is
recognition of the fact that a nation is a living thing and not a
machine.
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Founder’s Planned for Change
•Federal System
◦ States try out different versions of change

“Best Practices” can be duplicated nation-wide

◦ Legislature makes and modifies policies over time to adjust to changing
understandings and moods

◦ Amendments process lets the Legislature and the people change the
Constitution.

◦ Article V lets the states threaten Congress to force changes
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What if it’s Not Fast Enough?
•Says Who?

Can the Court Really Gauge That?

Careful scholars confirm Robert H Jackson’s stricture: “time has
proved that [the Court’s] judgment was wrong on most of the
outstanding issues upon which it is chosen to challenge the

popular branches.” - Berger page 331
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Reaction to Laws
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People Want People Accept People Refuse

Law

Demands

OK Happy Enough Religious

Objections

(Pilgrims)

(Cons. Objectors)

Law Allows Usually want more OK Usually tolerated if

you don’t make me

participate

Law

Prohibits

** Prohibition ** Prostitution OK

“Settled Law”
•I Contend the Court Can’t Settle Controversies,

But it Can Create Them.

•Dred Scott v Sandford (1857) 7-2
◦ Pointless to criticize the court for this.

◦ It did not have the prestige to carry the day no matter how it ruled

◦ Issue would not be peacefully settled.

◦ Decision announced two days after Buchanan’s Inauguration. Had it gone
the other way, would the Civil War had started then?
If so, how would a President Buchanan (D-PA) have handled the Civil War?
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Settled Law and Prohibition
•The 18th and 21st Amendments
◦ From a Political Science Class 50 years ago:

“The worst thing about Prohibition was that it taught disrespect
for the law”

• Prohibition was never accepted and had to be repealed. It set a
precedent which is being cited today in terms of “giving up” on
attempts to limit marijuana and drugs
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Who Makes Law and Social Policy?
•Griswold v. Connecticut (1965) 7-2
◦ Privacy - Contraception

•Roe v. Wade (1973) 7-2
◦ Abortion

•Lawrence v. Texas (2003) 6-3
◦ Homosexual Acts in a private home

•Obergefell v. Hodges (2015) 5-4
◦ Same-sex Marriage
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Obergefell Contents
•KENNEDY delivered the opinion of the Court, in which GINSBURG,
BREYER, SOTOMAYOR, and KAGAN joined.

•ROBERTS filed a dissenting opinion,
in which SCALIA and THOMAS joined.

•SCALIA filed a dissenting opinion, in which THOMAS joined.

• THOMAS filed a dissenting opinion, in which SCALIA joined.

• ALITO filed a dissenting opinion,
in which SCALIA and THOMAS joined.
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Notes on Obergefell Citations

•Cornell’s LII provides links to a case Summary and separate
HTML –and PDFs (all the PDF’s are the same It is 103 Pages)
◦ I will give you a PDF Page.

◦ Pages cited often refer to numbered pages in Majority or Dissents. I will
be giving the overall PDF page.

24
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Roberts – Why This Dissent
•Understand well what this dissent is about: It is not about
whether, in my judgment, the institution of marriage should be
changed to include same-sex couples. It is instead about whether,
in our democratic republic, that decision should rest with the
people acting through their elected representatives, or with five
lawyers who happen to hold commissions authorizing them to
resolve legal disputes according to law. The Constitution leaves
no doubt about the answer.

•Page 42
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Roberts –
Power to the Courts or the People?
•The Court’s accumulation of power does not occur in a vacuum. It
comes at the expense of the people. And they know it. …

•When decisions are reached through democratic means, some
people will inevitably be disappointed with the results. But those
whose views do not prevail at least know that they have had their
say, and accordingly are—in the tradition of our political culture—
reconciled to the result of a fair and honest debate. In addition,
they can gear up to raise the issue later, hoping to persuade
enough on the winning side to think again.

•Page 65
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Roberts on the Role of the Court
• -- this Court is not a legislature. Whether same-sex marriage is a
good idea should be of no concern to us. Under the Constitution,
judges have power to say what the law is, not what it should be.
The people who ratified the Constitution authorized courts to
exercise “neither force nor will but merely judgment.” The
Federalist No. 78

•Page 41
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Are Judges Representative?
•Berger page 333

Learned Hand believed that judges ”must be expected to express
the points of view of the class to which they belong rather than

that of the whole community.”
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Alito – The Court Interrupted …
Until the federal courts intervened, the American people were

engaged in a debate about whether their States should recognize
same-sex marriage. The question in these cases, however, is not
what States should do about same-sex marriage but whether the

Constitution answers that question for them. It does not. The
Constitution leaves that question to be decided by the people of

each State.

Pp 96-97
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Roberts – Lost Opportunity
•Closing debate tends to close minds. People denied a voice are
less likely to accept the ruling of a court on an issue that does not
seem to be the sort of thing courts usually decide. …

• Indeed, however heartened the proponents of same-sex
marriage might be on this day, it is worth acknowledging what
they have lost, and lost forever: the opportunity to win the true
acceptance that comes from persuading their fellow citizens of
the justice of their cause. And they lose this just when the winds
of change were freshening at their backs.

•Page 66
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Roberts on “a Government of Laws”
Today, however, the Court takes the extraordinary step of ordering

every State to license and recognize same-sex marriage. Many
people will rejoice at this decision, and I begrudge none their

celebration. But for those who believe in a government of laws,
not of men, the majority’s approach is deeply disheartening.

…

Page 41
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Roberts on Legitimacy and Respect
•The legitimacy of this Court ultimately rests “upon the respect
accorded to its judgments.” Republican Party of Minn. v. White …
(Kennedy, J., concurring). That respect flows from the perception—
and reality—that we exercise humility and restraint in deciding
cases according to the Constitution and law. The role of the Court
envisioned by the majority today, however, is anything but humble
or restrained. …

•Page 63
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Scalia on
the Court’s “Greater Wisdom”

Buried beneath the mummeries and straining-to-be-memorable
passages of the opinion is a candid and startling assertion: No matter
what it was the People ratified, the Fourteenth Amendment protects
those rights that the Judiciary, in its “reasoned judgment,” thinks the
Fourteenth Amendment ought to protect. 13 That is so because “[t]he

generations that wrote and ratified the Bill of Rights and the
Fourteenth Amendment did not presume to know the extent of

freedom in all of its dimensions …

This is a naked judicial claim to legislative—indeed, super-legislative—
power; a claim fundamentally at odds with our system of government .

Pp 72-73
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Scalia’s Warning about Hubris
Hubris is sometimes defined as o’erweening pride; and pride, we know,
goeth before a fall. The Judiciary is the “least dangerous” of the federal
branches because it has “neither Force nor Will, but merely judgment;
and must ultimately depend upon the aid of the executive arm” and

the States, “even for the efficacy of its judgments.” With each decision
of ours that takes from the People a question properly left to them—
with each decision that is unabashedly based not on law, but on the
“reasoned judgment” of a bare majority of this Court—we move one

step closer to being reminded of our impotence.

Page 77
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Roberts on the Majority’s Attitude
toward people “on the other side”
Perhaps the most discouraging aspect of today’s decision is the extent
to which the majority feels compelled to sully those on the other side
of the debate. --- The majority reiterates such characterizations over

and over. …

These apparent assaults on the character of fairminded people will
have an effect, in society and in court. See post, at 6–7 [pdf 101-

102](Alito, J., dissenting). Moreover, they are entirely gratuitous. It is
one thing for the majority to conclude that the Constitution protects a
right to same-sex marriage; it is something else to portray everyone

who does not share the majority’s “better informed understanding” as
bigoted. Ante, at 19 [pdf 24].

•Pp 67-68
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Kennedy’s
“Better Informed Understanding”

rights come not from ancient sources alone. They rise, too, from a
better informed understanding of how constitutional imperatives
define a liberty that remains urgent in our own era.

Many who deem same-sex marriage to be wrong reach that
conclusion based on decent and honorable religious or
philosophical premises, and neither they nor their beliefs are
disparaged here.

Majority 18-19 -- Pdf Pages 23-24
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Scalia on the Public as Fools
These Justices know that limiting marriage to one man and one

woman is contrary to reason; they know that an institution as old
as government itself, and accepted by every nation in history until

15 years ago, cannot possibly be supported by anything other
than ignorance or bigotry. And they are willing to say that any

citizen who does not agree with that, who adheres to what was,
until 15 years ago, the unanimous judgment of all generations

and all societies, stands against the Constitution.

Page 75
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Picking in “Those People”
•Charlotte Allen – Punching Down
◦ Many cases of florists, photographers, etc. being sued are gown/town or

other class based fights.

◦ The haves or the “gowns” file suit against businesses they’ve dealt with for
years.

◦ Increasing resentments between the groups.

•Oregon official who bullied Christian bakery owners loses
election 2016
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Roberts on Future Cases –
The Colloquy that swung the Election
•Hard questions arise when people of faith exercise religion in
ways that may be seen to conflict with the new right to same-sex
marriage … Indeed, the Solicitor General candidly acknowledged
that the tax exemptions of some religious institutions would be in
question if they opposed same-sex marriage. … There is little
doubt that these and similar questions will soon be before this
Court. Unfortunately, people of faith can take no comfort in the
treatment they receive from the majority today.

•Page 67
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Bob Jones University Case Precedent
and 14th Amendment Rights
•Bob Jones University v. United States (1983)
◦ Bob Jones University had a ban on interracial dating.

◦ After a change in IRS regulations, the school’s tax exempt status was
reversed by the IRS and the decision was upheld by the Supreme Court.

•Question in Oral Argument
◦ Could the Bob Jones precedent be used to overturn the tax exemption of

universities which teach that same-sex marriage is immoral?

◦ (that would include Notre Dame, BYU, etc.)

•The Solicitor General agreed it was possible.
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Bob Jones Colloquy,
Mitch McConnell and Trump’s win

•That Colloquy and McConnell’s action in turning the election into
a referendum on the Court made sure religious conservatives
“stay home.”

•They were not “pro-Trump”

•Trump was smart to provide a list of candidates to make them
comfortable enough to stay with him – no matter what!

•And, with Gorsuch and his new appointments, he is coming
through.
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Majority Opinion on Continued
Religious Freedom

•Finally, it must be emphasized that religions, and those who adhere to
religious doctrines, may continue to advocate with utmost, sincere
conviction that, by divine precepts, same-sex marriage should not be
condoned. The First Amendment ensures that religious organizations
and persons are given proper protection as they seek to teach the
principles that are so fulfilling and so central to their lives and faiths,
and to their own deep aspirations to continue the family structure they
have long revered. The same is true of those who oppose same-sex
marriage for other reasons.

•Majority Opinion - Page 27 PDF 32
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Alito on the Court’s “Protection of
Religious Liberty”
Perhaps recognizing how its reasoning may be used, the majority

attempts, toward the end of its opinion, to reassure those who
oppose same-sex marriage that their rights of conscience will be
protected. Ante, at 26–27. [pdf 32-33] We will soon see whether

this proves to be true. I assume that those who cling to old beliefs
will be able to whisper their thoughts in the recesses of their

homes, but if they repeat those views in public, they will risk being
labeled as bigots and treated as such by governments, employers,

and schools.

Page 102
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Alito’s Dissent in
Stormans, Inc. V. Wiesman

•The Supreme Court denied cert in a case where a pharmacy was to be
closed for refusing to sell “Plan B” contraceptives in Washington State.

•Alito’s Dissent --

the regulations allow refusals for secular, but not religious, reasons.
Secular refusals have been common, and commonly known, both

before and after the regulations were issued, yet the Board has never
enforced its regulations against such practices. … . Nor has the Board
issued any guidance disapproving secular refusals or otherwise made

an “effort to curtail widespread referrals for business reasons.”
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The Court and Religious Liberty
•The Supreme Court had refused to hear cases about bakeries,
photographers, etc. who object to participating in same-sex
ceremonies.

•This seems to be a situation where the court needs to “balance”
rights in the Constitution.

•2017-18 Term
◦Masterpiece Cakeshop v. Colorado Civil Rights Commission
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In Summary –
How do you lose a political victory?
•Lose elections

•Change Laws

•Change Courts

•Change Governments

•Failed Government

•Conquered Government
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Concern – Uneven Law Enforcement -1
•Will the Second Civil War Turn Violent? - Dennis Prager

Police are reduced to spectators as they watch left-wing gangs loot stores,
smash business and car windows, and even take over state capitals (as in

Madison, Wisconsin).

It's beginning to dawn on many Americans that mayors, police chiefs and
college presidents have no interest in stopping this violence. Left-wing
officials sympathize with the lawbreakers, and the police, who rarely
sympathize with thugs of any ideology, are ordered to do nothing by

emasculated police chiefs.

Consequently, given the abdication by all these authorities of their role to
protect the public, some members of the public will inevitably decide that

they will protect themselves and others .
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Concern – Uneven Law Enforcement -2
So, here's a prediction: If college presidents, mayors and police

chiefs won't stop left-wing mobs, other Americans will. I hope this
doesn't happen, because electing conservative Republicans and
not donating money to colleges will be more effective. But it is

almost inevitable.

Then the left-wing media -- the mainstream media -- will enter
hysteria mode with reports that "right-wing fascists" are violently

attacking America.

And that's when mayors and college presidents will finally order in
the police.
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