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L incoln’sGettysburg A ddress
Novem ber1 9 , 1 8 6 3

“ … and th atg overnm ent
of th e p eop le,
byth e p eop le,
forth e p eop le,

sh allnotp erish from th e earth .”
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Ch arlesDarwin
Orig in of th e S p ecies– 1 8 5 9

S om e are “ fitter” th an oth ers

Raisesth e questions
H ow do you define fit?

H ow fardo you g o to im p rove societybyg iving auth orityto th e “ Fittest” ?
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Jam esB urke – Two P B S S eries
Connections

Th e Dayth e Universe Ch ang ed
A TV ep isode (Ch ap terEig h tin th e book th atg oeswith th e

series)
Ch ap teriscalled “ Fitto Rule”

Discussesth e im p actof Darwin’sth oug h ton P oliticalth oug h tstarting in
th e late 1 9 th century
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A noth erreaderof Darwin
B urke – P ag e 2 7 3

“ … one last, m ajorsuccess… W h en h e read Origin, M arxwrote
to Eng els, ‘Origin isth e h istoryfoundation forourviews.’ Dialectal
M aterialism … p aralleled Darwin’sm ech anism of evolution.
S ociety, like nature, im p roved overtim e.”
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B urke on th e W orld afterDarwin
P ag e 2 7 3

“… Darwin removed the supernatural, teleological meaning of existence, just as
Marx did. Man was able to modify history once he had understood that history
obeyed laws just as nature did. Progress was only possible through belief in these
views. Change was at the root of human development.

Thanks to Darwin the modern view of the human condition today is essentially
the same, on both sides of the ideological border. The disagreements are not
about whether society can progress, but about the methods to be used. Both
sides are equally materialist. On both sides man is alone with the problem of his
future. Life is, in the literal sense, what we make it.”
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•Determ ined byRace?
A ryans? - Nazis

•Determ ined byClass?
P roletarians? - Com m unists

•Determ ined byM erit?
S cientistsand S p ecialists?

•ObviouslyNotbyEqualVotes
S ince we are evolving , som e of usare betterth an oth ers!

B utth en, wh o sh ould rule?

7 8

•Th e idealof Nonp oliticalg overnm entalbyunbiased exp erts

•P roblem swith th atidea in a p ure world

•P roblem swh en p eop le oth erth an th e exp ertsare notp ure

•P roblem swh en th e “ exp erts” are notp ure

Th eoryand Realityof Governm entby
Exp erts

9

•P artII/ B ook Th ree # 4 2 of Dem ocracyin A m erica
… Forh um an institutionscan be ch ang ed, butm an cannot: wh atever
m aybe th e g eneralendeavorof a com m unityto renderitsm em bers
equaland alike, th e p ersonalp ride of individualswillalwaysseek torise
above th e line, and to form som ewh ere an inequalitytoth eirown
advantag e.

Georg e Orwell– A nim alFarm
A L L A NIM A L S A RE EQ UA L

B UT S OM E A NIM A L S A RE M ORE EQ UA L TH A N OTH ERS

DeTocqueville on H um an Nature

C. S. Lewis – The Abolition of Man
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•H ayek, Friedrich A .
Th e Road to S erfdom

•S owell, Th om as
Th e Vision of th e A nointed: S elf-Cong ratulation asa B asisforS ocialP olicy

A Conflictof Visions

•Codevilla, A ng elo
Th e Ruling Class: H ow th eyCorrup ted A m erica and W h atW e Can Do A boutit

•P ostell, Josep h – H eritag e Foundation
From A dm inistrative S tate to ConstitutionalGovernm ent

Resources-1
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•H illsdale Colleg e – 1 8 4 4
Founded during th e rise of th e Rep ublican P artyasan A nti-slaveryp arty

A vidlyindividualrig h tsand Constitutionallyorig inalist

•Constitution 1 0 1 : Th e M eaning & H istoryof th e Constitution
Free Online Course

A ccom p anying B ook via Donation ($ 1 0 0 ) orA m azon ($ 4 0 )
Th e U. S . Constitution - A Reader

(see m ore nextslide)

Resources- 2
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•Course S ection 9 - Th e A dm inistrative S tate Todayand Ch ap ter
1 0 of th e book (entitled Th e P rog ressive Rejection of th e
Founding ) h ave writing sof Joh n Dewey, W oodrow W ilson,
Th eodore Roosevelt, FDR and oth erson th e m ove awayfrom
individualrig h tsto th e A dm inistrative S tate and g overnm ent
“ with outp olitics” and “ byexp ertsand scientists.”

Resources– 3
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•A scientificover-classcap able of g uiding th e restof society

•Governm entag encieswere sim p lyclericalorfunctional
P ostOffice, M ilitary, Custom s

•Now th eystarttosetp olicyunderverybroad g uidelines.

Th e Idea (Ideal? ) of th e Virtuous
A dm inistrator
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•Th e S tudyof A dm inistration (1 8 8 4 )

From Th e U. S . Constitution – A Reader

•Th e P roblem with P ublicOp inion and Governm ent
P ag e 6 7 2 – “ W h ereverreg ard forp ublicop inion isth e first
p rincip le of g overnm ent, p racticalreform m ustbe slow and all
reform m ustbe fullof com p rom ises. Forwh ereverp ublic
op inion existsitm ustrule.”

W oodrow W ilson
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•Th e A nswerto th e P roblem -Th e S tudyof A dm inistration - P ag e
6 7 3

“ M ostim p ortantto be observed isth e truth alreadyso m uch and so
fortunatelyinsisted up on byourcivilservice reform ers; nam ely, th at
adm inistration liesoutside th e p rop ersp h ere of p olitics. A dm inistrative
questions are notp oliticalquestions. A lth oug h p oliticssetsth e task for
adm inistration, itsh ould notbe suffered to m anip ulate itsoffices.”

W oodrow W ilson
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•P ostOf fice
Generallynotconsidered p artof th e “ adm inistrative
state”

S im p le job – Deliverth e M ail!
P oliticalQ uestions

S aturdayDeliveries?

Clusterboxesordoor-to-doordelivery?

A dm inistration W ith outP olitics?
S im p le Case
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•Interstate Com m erce Com m ission
Founded 1 8 8 7 to reg ulate railroadsand “ S etfairrates”

H ad discretion – wh atis“ fair”

•S EC – S ecuritiesand Exch ang e Com m ission

•FederalTrade Com m ission

•Environm entalP rotection A g ency

•CP FB – Consum erP rotection Finance B oard
Indep endentlyfunded
Indep endence of it’sch airm an being ch alleng ed in courts

S om e A dm inistrative A g encies
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•Narrow M indednessorTunnelVision
Iknow m ore and m ore aboutlessand lessuntil
Iknow everyth ing aboutnoth ing

M yarea isth e onlyarea th atm atters
Radarsite nearP earlH arbor

P rog ram m ers op tim ized com p utercode and m ade userslivesdifficult

P roblem swith Exp ertise
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•North Carolina Dep artm entof Transp ortation isworking to
up g rade th e U.S . 7 0 area between I-5 4 0 and I-8 5

•W eb site ish ttp s:/ / www.ncdot.g ov/ p rojects/ US 7 0 B rierCreek/

•Th ere are safetyand collision p roblem saswellasforecasts
aboutdelays

H ere in Raleig h -Durh am

20

Exp ected 2 0 4 0 TrafficVolum es

21

•Th e law requiresan environm entalim p actstatem ent

•H ow m uch im p actisth ere on p eop le waiting , accidents, cars
em itting exh austorelectriccarsusing p ower?

•Given differencesbetween h ig h waytrafficm anag em ent
“ exp erts” and environm ental“ exp erts” – W h o m akesth e call?

H ow isth isnota p oliticalquestion?

22

Rule M aking

2017 2016Starting 2004

Final Rules 938 3,853 49,352

Proposed Rules 526 2,391 32,118

All Signif., Proposed 56 158 4,015

Federal Register Pages (adj.*) 20,204 96,994 1,042,548

Executive Orders 34 45 482

Executive Memoranda 20 36 368

Notices 7,027 24,557 330,872

Notices, signif under EO12866 2 8 264

From:

Ten Thousand
Commandments-
Competitive Enterprise
Institute –
May 1, 2017
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•M assive lawsand reg ulations
“ p h one book size” reg ulatorydocum ents

A citizen can’teven read allth at, letalone com p reh end it.

Courts, lawyersand sp ecialistssp end careersdebating
wh atth eym ean.

Don’tworry– you’re g uilty.

A dm inistrative A g encies

24

•US S teelwantsto accelerate investm ents, bring back jobs, CEO
says

Decem ber6 , 2 0 1 6

United S tatesS teelCEO M ario L ong h i

" Th ere wasa p ointin tim e in th e p astcoup le yearsth atIwas
h aving to h ire m ore lawyersto tryto interp retth ese new

reg ulationsth an Iwash iring … eng ineers. Th atdoesn'tm ake any
sense."

B urden of Interp retation
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•Founders
B iblical– H um ansare “ S inful”

L ord A cton – “ P owercorrup ts– A bsolute P owercorrup tsabsolutely”

Federalist4 7
Th e accum ulation of allpowe rs, le gislative , e xe cutive , and judiciary , in th e sam e
h ands, wh e th e rof one , a fe w, orm any , and wh e th e rh e re ditary , se lfappointe d, or
e le ctive , m ay justly b e pronounce d th e ve ry de finition of ty ranny .

A rg uesforth e need forsep aration of p owers

W e h ave to constrain g overnm ent

“ Th atg overnm entg overnsbestwh ich g overnsleast”

S ep aration of P owers
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S ep aration of P owers

Legislative and Executive

Pass Laws

Executive –
Police and Prosecutors

Investigate and
Decide to Prosecute

Executive, Public and Judicial –
Prosecutors, Grand and Petit Jurors and Courts

Decide how far the case proceeds,
innocence or guilt, and appeals
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•A dm inistrative A g encies
S etrules

Enforce rules

Decide wh ich casesto bring
Note – A rticle IIIcourtscan’tinitiate casesin oth ertyp esof law – executive branch
p rosecutorsbring cases

A djudicate th e cases

H earap p eals

S ee Th e P roblem of th e A dm inistrative S tate, in One P arag rap h

NoS ep aration of P owers
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Th e FederalTradeCom m ission atW ork

Promulgate
Rules

Prosecute
Complaint

Authorize
Investigations

?

Conduct
Investigation

Enforcement
Warranted

?

Issue Complaint

Title III Courts
(Chevron
Doctrine)

Hear 1st Appeal

Hear Final
Appeal

The Federal Trade Commission
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•If youlose allyour“ ap p eals” inside an adm inistrative ag ency, you
can th en g o to th e “ reg ular” or“A rticle III” Courts.

•Th en yourun intoth e “ Ch evron Doctrine.”
th e 1 9 8 4 Ch e vron v. NRDC decision

Th e courtassum esth e ag encyknowsm ore th an th e courtdoesand
defersto th e ag encyso, wh ydid you both erto ap p eal?

S ee Judg e Gorsuch and th e Ch evron Two-S tep

Th e Ch evron Doctrine
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•Th e need to“ p rotectyourself”
Th e rise of lobbyists

Run interference atth e ag encyand in th e Cong ressionalcom m ittees
with oversig h t

Th e rise of “ sp ecialinterests”
M y“ activist” isyoursp ecialinterest

IsDuke Energ ya sp ecialinterestorlooking outform yneeds?

“ A g encyCap ture”

Oth erP layersand
th e A dm inistrative S tate
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• W oodrow W ilson
It’llA lwaysW ork -Th e S tudyof A dm inistration - P ag e 6 7 8
“ Th e idealforusasa civilservice cultured and self-sufficient
enoug h to actwith sense and vig or, and yetso intim ately
connected with th e p op ularth oug h t, bym eansof electionsand
constantp ubliccounsel, asdefined arbitrarinessof classsp irit
quite outof th e question.”

Really?

A nd now aboutth e exp erts…

32

• S om e p eop le are m ore
accom p lish ed th an oth ersand
can be p ure enoug h and
knowledg eable enoug h to be
entrusted with p owerand control
overth e livesof oth ers

P OS T-DA RW INIA NS

• H um an B eing s
L im ited Knowledg e

L im ited Virtue

Unch ang eable Nature

FOUNDERS

Two views

Sowell, Thomas
A Conflict of Visions: Ideological Origins of Political Struggles
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•Do ag enciesexistto:
S olve p roblem s?

W h atif a solution isfound?

M anag e p roblem s?

Grow th eirem p ires?

•Th isisa question forCong ress, reg ulated com p aniesand g roup s
(P arks, EP A , etc.) and em p loyees!

Q uestion?

34

•Careerwasand/ orbecom essp ecialty

•Oth erconcernsare dim inish ed

•L eadstolack of balance foroth erconcernsand issues
Environm entvsCostand availabilityof Electricity

M ileag e standardsvs. Veh icle safety

A g encyFocusasL ife Focus

35

•“ A kin to, and larg elyresp onsible forth e sweep ing ch ang esin ourindustrial—
m ilitaryp osture. h asbeen th e tech nolog icalrevolution during recentdecade.

•…

•Th e p rosp ectof dom ination of th e nation’ssch olarsbyFederalem p loym ent,
p rojectallocations, and th e p owerof m oneyiseverp resent-- and isg ravelyto be
reg arded.

•Yet, in h olding scientificresearch and discoveryin resp ect, aswe sh ould, we m ust
also be alertto th e equaland op p osite dang erth atp ublicp olicycould itself
becom e th e cap tive of a scientific— tech nolog icalelite.

•Itisth e task of statesm ansh ip to m old, to balance, and to integ rate th ese and
oth erforces, new and old, with in th e p rincip lesof ourdem ocraticsystem ever
aim ing toward sup rem e g oalsof ourfree society.”

Eisenh ower’sW arning
FarewellA ddress
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• ConsentDecree

H OW TO “ M A KE A L A W ”

• B illeith ernot
p rop osed, stop p ed
in com m ittee or
rejected on th e floor

CONGRES S S A YS NO

B yp assing Cong ress– S ue and S ettle

Interest Group
Lawsuit

President?

Staff who want it
Friendly Court

Consent
Decree
(Rule)
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•Th eoryand P ractice
W h ynotavoid it

Cong resscan look g ood byp assing a billth atsays“ M ake th e world p erfect”

Th eycan blam e oth ersif itdoesn’twork .

It’snotm yfault

Th e sp ecialinterestsdid it

It’sth e faultof “ CitizensUnited and allth e m oneyin p olitics”

Isn’tita sh am e th atth e system isbusted

Resp ectforCong ress isin th e dum p s

Cong ressionalOversig h t
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•Th e Cong ressionalReview A ct(CRA )
P assed in 1 9 9 6 asp artof th e Contractwith A m erica

GivesCong ress 6 0 working daysto overturn a reg ulation bya m ajorityof
both h ouseswith th e ag reem entof th e P resident. Th eycan, with a larg er
m ajority, override h isveto.

Obam a successfullyvetoed 5 attem p tsto use itin h isterm

B eing used successfullynow.

S ee W ikip edia, Vlossak orRulesatRisk forlatestlist.

A ttem p ttoRestore Oversig h t

39

Rulesoverturned asof 5 / 1 / 1 7

1. Women’s Health Care Protections
2. State Retirement Savings Plans

Rules
3. Alaska National Wildlife Refuges

Rule
4. OSHA Recordkeeping Rule
5. Broadband Privacy Protections
6. Unemployment Compensation

Drug Test Rules
7. Fair Pay and Safe Workplaces EO

8. BLM’s Land Use Planning Rule
9. ESSA Accountability and State

Plan Rules
10.ESSA Teacher Preparation

Standards
11.Gun Limits for the Severely

Mentally Ill
12.Stream Protection Rule
13.Oil Anti-Corruption Rule

A1
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•Th e A g encyaction takeseffectunlessCong ressand th e
P residentoverride it.

•Th e P residentcan effectivelybyp assCong ressunlessa veto-
p roof m ajorityoverridesh im .

•Th e leg islative (A rticle I) function stillsresides
in th e executive (A rticle II) branch .

•Now wh at…

Th e P roblem with CRA

41

•Reg ulationsfrom th e Executive In Need of S crutiny(REINS )
Th e billwould require cong ressionalap p rovalforreg ulations th atare
deem ed a “ m ajorrule” byth e Office of M anag em entand B udg et. A

“ m ajorrule” isa reg ulation th ath ascosts$ 1 0 0 m illion orm ore, increases
costsforconsum ers, and h urtsU.S .-based com p anies in com p etition with
foreig n ones. A jointsession in Cong resswould h ave 7 0 daysto ap p rove

anyp rop osed reg ulation byexecutive ag encies.

B illp assed th e h ouse in Januaryand Trum p said h e willsig n itif itg etsto
h isdesk .

W h atisth e REINS A ct? W ash ing ton, DC and
M D and VA S uburbs

From P ag e 8 9 of

Ch arlesM urray’s

Com ing A p art
Th e Darker-sh aded Zip
Codesare am ong th e
country’s h ig h estin

incom e and Education

42



11/7/2017

8

Deep S tate - CivilS ervice asRulers?
•A llOutW ar: Th e P lotto DestroyTrum p byEdward Klein

A p p endixB – FB Irep ort

Th e B ureau h asg otten actionable intellig ence th atth ere is, with in th e
federalg overnm ent, a g rowing and org anized m ovem entto block or

interfere with adm inistration p olicydecisions. Th ere h ave been reg ular
org anized m eeting sof larg e num bers of g overnm entworkers ata ch urch

in th e Colum bia H eig h tsarea of th e Districtwh ere p lansh ave been
discussed to activelysabotag e g overnm entp rog ram sth eydisag ree with .

(Kindle L ocations 3 5 4 8 -3 5 5 1 )

43 44

•Th e cultof th e exp ert– and h ow itcollap sed byS ebastian M alloy
Q uotesCh ristop h erL asch

“ Elites, wh o define th e issues, h ave losttouch with th e p eop le,” h e wrote.
“ Th ere h asalwaysbeen a p rivileg ed class, even in A m erica, butith as
neverbeen so dang erouslyisolated from itssurrounding s.”

Th ese criticism sp rescientlyanticip ated ... th e rootlesscosm op olitan elite,
unburdened byanysense of oblig ation ... , itsarrog ance enh anced byth e
conviction th atitsp rivileg e reflects brainsand accom p lish m ent, notluck
and inh eritance.

In S um m ary
Excellent, B alanced A rticle

45

“ To survive th ese inevitable resentm ents, eliteswillh ave to
understand th atth eyare notbeyond p olitics– and th eywillh ave
to dem onstrate th e skilltoearn th e p ublictrust, and p reserve itby
deserving it. Given th e alternative, we h ad betterh op e th atth ey
are up toit.”

•A nd th ere are alwaysalternatives(worse th an Trum p orL e P en)
L enin, H itler, th e Guillotine …

M alloy’sW arning - W h atisNeeded


